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Abstract  In this thesis I defend the recent ruling of the Hoge Raad that determined that 
free speech can be restricted when statements are contrary to democratic principles. Equal 
respect for dignity is one of those important democratic principles, therefore I focus on the 
principle dignity and its relation to freedom of speech. Dignity commands recognition respect 
which means recognizing the equal authority and accountability of people. I argue that 
statements without any free speech interests can be restricted. Statements that contain 
valuable and harmful aspects can be restricted when the harm upstages the value. This is 
when the statement harms the essence of dignity and negates the relational aspect of 
freedom of speech.   
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Introduction 
 
 
In 2014 the Hoge Raad (HR), the highest court of the Netherlands, ruled that statements that are 
contrary to legal restrictions on free speech or democratic principles are not protected by the 
principle of free speech.1 The rulings of the lower courts, the Rechtbank2 and the Hof3, showed a 
different interpretation of free speech. These lower courts followed the interpretation of free speech 
of the European Court of Human Rights (ECtHR) in the Handyside-case from 19764 in which the ECtHR 
determined that the principle of free speech protects statements that ‘offend, shock, and disturb’ 
upholding the view that only statements that incite hatred or violence are not protected by the 
principle of free speech.  
The ruling of the HR, however, is in line with more recent European case law. 5 It determined that 
incitement to hatred or violence is not the only possible reason for restricting speech. Firstly, it is 
possible to exclude certain statements from protection of free speech if the statements go directly 
against the fundamental values of the European Convention on Human Rights.67 The European Court 
for Human Rights has stated that tolerance and respect for the equal dignity of all human beings are 
the foundations of democratic pluralistic societies.8 Secondly, the court has set up conditions that 
make restrictions by law possible.9   
In this thesis, I will defend the ruling of the HR that incorporated the recent rulings of the European 
Court for Human Rights. I will argue that the Rechtbank and the Hof had an incorrect interpretation of 
free speech. I will show that a correct understanding of the concept of dignity explains why the HR 
was correct. When you recognize that respect for the equal dignity of all human beings is the 
foundation of our society, it necessarily follows that behavior, statements or other forms of expression 
that conflict with this principle cannot be exempted from restriction.  
Before I explain how I intend to structure my argument, I will take a closer look at the case in which 
the HR ruled in favor of restricting speech that conflicts with fundamental principles. This will highlight 
the misconceptions surrounding dignity and free speech, as well as illustrate the problematic nature of 
these misconceptions.   
                                                          
1 HR Den Haag 16 December 2014, ECLI:NL:HR:2014:3583 
2 Rb. Amsterdam 29 September 2012, ECLI:NL:GHAMS:2013:BZ3787 
3 Hof Amsterdam 11 March 2013, ECLI:NL:RBAMS:2012:BY0012 
4 ECtHR 7 December 1976  5493/72 (Handyside/United Kingdom), par. 49 
5 ECtHR 16 July 2009 15615/07 (Féret/Belgium); ECtHR 20 April 2010 18788/09 (Le Pen/France); ECtHR 9 
February 2012 1813/07 (Vejdeland/Sweden) 
6 article 17 of the European Convention on Human Rights 
7 ECtHR 18 May 2005 5783/00 (Seurot/France) 
8 ECtHR 6 July 2006 59405/00 (Erbakan/ Turkey) 
9 article 10 paragraph 2 of the European Convention on Human Rights  
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On 24 February 2010, Delano Felter, party leader of the ‘Republikeinse Partij’(RMP), attended a public 
debate organized in the campaign for the local elections in Amsterdam of March 2010. During the 
debate, Felter made some comments on the position of homosexuals in society. After this debate, 
AT5, a local news agency, asked Felter a couple of questions concerning Felter’s remarks. In the 
interview Felter elaborated on his point of view.10  
He stated that homosexuals ‘had become too dominant’, ‘have an abnormal sexual orientation’, 
‘should be opposed’, and ‘should go away just like everything that is abnormal, so that the 
Netherlands would once again become a heterosexual country’.11 As a result of these statements 
Felter was charged with group defamation12 and incitement to hatred13.  
In 2012 the lowest court, the Rechtbank (Rb), determined that there was not enough evidence to 
prove that Felter was guilty. 14 The Rechtbank stated that Felter came across as confused and that his 
argument was unclear. The Rechtbank supported its verdict by stating that AT5 had left out sections of 
Felter’s answers in order to make them cohesive. The Dutch public prosecutor (OM) appealed the 
decision.  
A year later, the Hof, the court of second instance, found Felter not guilty. The Hof disagreed with the 
Rechtbank that Felter was not guilty due to a lack of evidence.15 The Hof ruled that the comments 
made by the politician were offensive, shocking and disturbing. However, as in the Handyside-case, it 
found that statements like these are protected under the principle of free speech. According to the 
court only comments that would lead to incitement of hatred or violence should be restricted; other 
forms of speech should be protected in the name of pluralism, tolerance, and broadmindedness. 16 In 
short: others had to tolerate Felter’s comments and free speech is only restricted if it would lead to 
incitement of hatred or violence. Again, the OM appealed the decision.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      
In 2014, the highest court of the Netherlands, the Hoge Raad, ruled that the Hof had left out an 
essential element of legal reasoning in their assessment of the status of Felter’s comments – 
statements made by politicians in a public debate will not always be protected when these are 
contrary to restrictions posed on free speech by law and when these are contrary to the founding 
principles of a democratic state.17 This ruling reflects recent European Law.18  The Hof had an incorrect 
understanding of free speech, because it misunderstood how these interact with the principle of 
respect for the equal dignity of all human beings.  
The Hof had interpreted the Handyside-case in the following way: all statements that do not cause 
hatred or incite violence, including statements that shock, offend or disturb, should be protected. 
                                                          
10 “Lijsttrekker RMP bestrijdt homoseksualiteit” 25 Febrary 2010, accessed on 5 February 2016, 
http://www.at5.nl/artikelen/34488/lijsttrekker_rmp_bestrijdt_homoseksualiteit  
11 HR 16 December 2014, ECLI:L:HR:2014:3583  
12 article 137c par. 1 Dutch Code of Justice (Sr) 
13 article 137d par. 1 Dutch Code of Justice (Sr) 
14 Rb. Amsterdam 29 September 2012, ECLI:NL:GHAMS:2013:BZ3787    
15 Hof Amsterdam  11 March 2013, ECLI:NL:RBAMS:2012:BY0012 
16 ECtHR 16 July 2009 5493/72 (Handyside/United Kingdom), par 48 
17 HR Den Haag 16 December 2014, ECLI:NL:HR:2014:3583, par. 4.4.4 
18 ECtHR 6 July 2006 59405/00 (Erbakan/Turkey) 
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However, the HR ruled that statements that are in conflict with founding principles of a democratic 
state, such as respect for equal dignity, are not protected by the principle of free speech.   
The Hoge Raad referred the case back to the Hof. The Hof did look at whether the statements were 
contrary to law or democratic principles the second time around. It came to the conclusion that the 
statements were contrary to fundamental principles. Felter had emphasized the inferiority of 
homosexuals and had promoted discrimination of homosexuals. Felter had therefore seriously 
attacked the dignity of homosexuals. Felter was found guilty on 1 February 2016.19 
The ruling of the court in the Felter-case is crucial for a more controversial case concerning a Dutch 
national politician. Two days after the Hoge Raad’s Felter decision, the OM announced that they 
would prosecute politician Geert Wilders for insulting a group of people and incitement to 
discrimination and hatred. This will be the second time Wilders faces prosecution. In 2011 he was 
acquitted of similar charges.20  
In this thesis, I will explain how the concept of respect for the (equal) dignity of all human beings 
relates to freedom of speech. In the first chapter I will explain what dignity commands using Waldron’s 
interpretation of dignity. Waldron argues that everyone ruled by law has full legal dignity in a liberal 
democracy. According to Waldron, a true democracy is a democracy in which participation is extended 
to all members of society. Dignity is a form of social standing in which that standing is equal. I will use 
Darwall’s theory of respect to explain how equal standing should be respected. This is a specific kind of 
respect that can be seen as a form of recognition. In the second chapter, I will set forth what dignity 
means for the principle of free speech. I will explain why we protect speech and what we value about 
speech. I will argue that freedom of speech is a relational concept. This means we should not only 
enable the opportunity to use the right free speech, but also make sure people are recognized for 
speaking. In the third chapter, I will also set forth to which extent we can restrict hate speech attacks 
and attempts to undermine the equal dignity of people. I will end with a conclusion in which I 
summarize my findings and set forth recommendations for the upcoming Wilders-case.  
  
                                                          
19 Hof Amsterdam 1 February 2016, ECLI:NL:GHAMS:2016:296 
20 Rb. Amsterdam 23 July 2011, ECLI:NL:RBAMS:2011:BQ9001  
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Chapter 1 Dignity and Respect 
 
“…[T]olerance and respect for the equal dignity of all human beings constitute the foundations of a 
democratic, pluralistic society.”21 
 
 
The European Court of Human Rights has determined in the case Erbakan v. Turkey that respect for 
the equal dignity of all human beings is one of the foundations of a democratic, pluralistic society.22 It 
is important to understand this principle, because it can restrict free speech since the ruling of the 
Hoge Raad. Dignity plays an important role in our society. We do not have institutionalized slavery any 
more nor do we give special rights to people based on birth rights.23 We disapprove racist speech. 
Generally, we do not think discrimination is acceptable. We have a society based on equality. 
However, when we look closely, we find that we still have many shortcomings. Shortcomings that are 
harmful for individuals and groups that are not treated in accordance to the rights and principles we 
hold high.   
In this chapter, I focus on what dignity means for the attitudes we should have towards each other, in 
order to understand how the principle of dignity can pose restriction on free speech. Dignity is a status 
concept and commands respect. I will start this chapter by explaining what dignity commands. I will 
follow this up by explaining what respect means. There are different concepts of respect; recognition 
respect and appraisal respect. The different concepts that will be set forth in this paragraph will help 
us understand what dignity commands. Then, I will look into the role of dignity in society as a moral 
principle and legal principle.  
1.1 Dignity and Respect 
In the Middle Ages a higher status was reserved for the nobility. A higher status signified a certain 
entitlement to privileges, both legally and socially. Nowadays, in a democratic society, dignity is 
something all citizens should have equally. Your moral status must be reflected in your social standing. 
Being a citizen means being a member of society in good standing.24 Dignity does not imply having a 
higher rank than another person, but it is a high rank and of itself. Dignity is a status concept.25 Dignity 
is based on the fact that all persons have the potential to choose their own actions, to fulfil their lives 
according to their own wishes, and based on their potential, to be able to enjoy life.26 These capacities 
                                                          
21 ECtHR 6 July 2006 59405/00 (Erbakan/Turkey), par. 56 
22 ECtHR 6 July 2006 59405/00 (Erbakan/Turkey), par. 56 
23 Except for the Royal family 
24 Waldron, Jeremy, The Harm in Hate Speech, (Cambridge: Harvard University Press, 2012), 109 
25 Waldron, Jeremy,  “Dignity and Rank” in Dignity, Rank and Rights, The tanner lectures on Human Values, 
(Berkeley: University of California, 2009), 225 
26 Taylor, Charles, Philosophy and the Human Sciences, (Cambridge: Cambridge University Press), 191 
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have a special moral status.27 In ‘How Law Protects Dignity’ Jeremy Waldron explains how dignity28 
must be understood: 
‘Dignity is the status of a person predicated on the fact that she is recognized as having the ability to 
control and regulate her actions in accordance with her own apprehension of norms and reasons that 
apply to her; it assumes she is capable of giving and entitled to give an account of herself (and of the 
way in which she is regulating her actions and organizing her life), an account that others are to pay 
attention to: and it means finally that she has the wherewithal to demand that her agency and her 
presence among us as human being be taken seriously and accommodated in the lives of others, in 
others’ attitudes and actions towards her, and social life generally.’2930 
Dignity requires an appropriate relation between a human being and his legal as well as social standing 
in society. This interpretation of dignity has consequences for how you should treat yourself, how 
others treat you, and for the relation between you and others.31 Dignity commands a certain kind of 
respect: recognition respect. The word respect is used in our everyday lives in different ways. Respect 
is often used to refer to the admiration for a person because he is very skilled or his natural features. 
For instance, ‘appraisal respect’ is the respect soccer fans have for Johan Cruijff.32 They respect his 
technical abilities in the field and his leadership within the team. Having appraisal respect for someone 
means that you admire them for a specific reason. This is not the kind of respect we are talking about 
when we are talking about respecting someone, because he is a person.  
When I talk about respect in relation to dignity, I am referring to recognition respect. Recognition 
respect is the kind of respect we have for persons, because they have dignity. Recognition respect 
encompasses the notion of giving proper weight to the fact that they are persons. From a moral point 
of view, you cannot act as you please when dealing with people. When dealing with a person, you 
have to take them into account and act accordingly. You can also have recognition respect for objects, 
feelings, institutions and so on. For example: you recognize the strength of the sea when you go 
swimming in the sea, but stay close to the shore. This is a form of recognition respect as well. You give 
appropriate consideration to the strength of the sea in deliberating how far you will swim from the 
shore.33  
Darwall’s theory of respect dissolves the ambiguity around respect by establishing different elements 
that play a role in interpreting the meaning of respect.34 Darwall distinguishes four aspects of respect. 
First, his theory explains what it means when someone claims respect. Second, it explains the 
                                                          
27 Taylor, Charles, Philosophy and the Human Sciences, 193 
28 Dignity refers to the dignity of persons or human dignity.  
29 Waldron, Jeremy, “How law protects dignity”, in Public Law & Legal Theory Research Paper Series Working 
Paper no. 11-83, (New York: New York University School of Law, 2011), 4 
30 There are many different definitions of dignity given by philosophers such as Kant, Nozick, Dworkin and Rawls. 
Waldron’s definition is the most plausible, because it connects ‘dignity as a moral status’ to what that status 
means in society.  
31 Waldron, Jeremy, “How law protects dignity”, 4 
32 Darwall, “Two Kinds of Respect”, 39 
33 Joel Feinberg has named this particular kind of respect ‘respekt’: an uneasy and watchful attitude that has the 
element of fear in it. 
34 Again, there are many different theories of respect and recognition. Respect is a central concept in many 
ethical theories, most of which built on the Kantian interpretation of respect. Most theories concerning 
recognition draw on the German philosophers, Hegel and Fichte. However, Darwall gives the most plausible 
explanation for what respect is and what it means for your social standing relative to your fellow citizens.  
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reciprocity of respect. Third, it shows which attitudes we should have towards one another. Fourth, it 
tells us what we do not mean when we talk about respect in relation to dignity.  
1.2 Recognition respect 
The acknowledgement of a person’s dignity creates the awareness that with being a person come 
certain rights and responsibilities that enables you to claim these rights, to hold other people 
responsible for the way they treat you and to recognize that other people have the same rights and 
responsibilities.35 Having recognition respect for someone does not only mean the understanding that 
someone has rights and responsibilities. It also means that you make yourself accountable to that 
other person when they claim these rights. In other words, recognition respect means recognizing our 
mutual authority to make claims upon one another and our mutual accountability for these claims.  
Having dignity enables a person not only to say ‘you have to respect me!’, it also means something for 
the way you treat that person. It is not enough to simply say ‘Yes, you ought to be respected’. To 
recognize a claim for respect is to adjust your behaviour accordingly. Giving (recognition)respect 
entails not only taking someone into account, but to make oneself accountable in a second-personal 
engagement.36 
Second-personal engagement is the perspective you and I take up when we make and acknowledge 
claims on one another’s conduct and will.37 The dignity of persons then is, as Darwall puts it, the 
second-personal standing of an equal. It is the authority to make claims and demands of one another 
as people with dignity. The addressee will have to recognize the relationship between himself and the 
other person and answer it from second-personal engagement. So, when one makes a claim, one has 
the authority to forbear second-personal reasons on the claimant to which the claimant is 
accountable. In other words, when one makes a claim for recognition, one wants the claimant to 
recognize the second-person authority of the claimer, not necessarily the content of the claim itself. 
One asks to be treated with dignity.  
People directly ask for the recognition of their own authority in many situations. For example when a 
couple has a disagreement and the man walks away from the conversation. The woman will often 
shout ‘you don’t get to just walk away’ or ‘talk to me’. She asks for recognition of her claim and to 
discuss this claim. She is not asking for the man to agree with what she is saying.  
It also requires that we recognize another person as a potential source of restrictions. You cannot 
treat a person as you would treat a plastic bag, which you can tear, forget, crumple and throw away. 
People are not commodities to be exploited for one’s personal gain and discarded when no longer 
beneficial to ourselves. You have to recognize that someone else’s dignity can impose restrictions on 
your behavior.38 This is the kind of respect we ought to have for each other based on dignity.  
Darwall has referred to Aretha Franklin’s song “R.E.S.P.E.C.T.” to explain what recognition means in 
relation to dignity.39 In the song she asks for respect: ‘give me my propers!’. A person’s dignity 
                                                          
35 Feinberg, “The Nature and value of rights”, 19 
36 Darwall, “Respect and the Second-Person Standpoint”, 2004, p. 44 
37 Darwall, “Respect and the Second-person standpoint”, p. 1 
38 Darwall, Stephen, “Two Kinds of Respect” in Ethics, vol 88 No. 1 (October 1977), 40 
39 Darwall, “Respect and the Second-person standpoint”, p. 1  
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demands of others a fundamental form of recognition. Aretha does not ask for admiration nor does 
she ask for all her claims to be granted. She asks the other person to listen to her. She asks to be heard 
and in order to be heard, you need to be recognized.  
When you can claim respect for yourself, for instance by shouting ‘give me my propers!’ you assert 
your self-(recognition)respect. When you have self-(recognition) respect, you recognize you have the 
rights and responsibilities that come with being a person. This means you acknowledge the fact that 
you are entitled to a certain level of moral consideration by others. When people treat you badly, you 
have the authority to tell them they should treat you differently. While you advance a claim for 
recognition, you assert your self-(recognition) respect.40 The act of claiming creates self-(recognition) 
respect and recognition respect for others.  
The reciprocity of respect is explained by the Staple Singers in their song ‘Respect Yourself’ back in 
1972.41 Mack Rice and Luther Ingram wrote the song, because they were frustrated with the world at 
the time. The song was part of the self-empowerment movement of African Americans during the 
post-civil rights movement in seventies. It aimed to re-assert the self-respect of African Americans in 
order to create a movement that could claim equal rights. It is not possible to have self-respect 
without acknowledging the respect of others.  If you only recognize your own rights without the 
responsibilities to other persons, this is self-conceit.42 Someone who has self-conceit, attributes to 
oneself a higher standing than others. It is a denial of the equal dignity of persons.  
Recognition disrespect 
When someone denies the other person’s claim to dignity, they take an objective attitude towards 
that person instead of a second-personal attitude. We do so as well, when a certain fact about a 
person influences his self-control. For instance, when somebody is drunk, we do not take that person 
seriously.43 However, we still feel we should treat that person well. The fact that we do not hold that 
person accountable for what he tells us, does not mean we can act however we want towards him.  
People who deny someone’s dignity, not only ignore their own responsibility and accountability to that 
person. They often use the alleged lack of dignity as a reason to treat someone differently. This self-
conceited attitude is often used to legitimize harmful behaviour. When people stop acknowledging 
someone’s equal dignity, it seems to them that there is no reason for them to treat that person with 
recognition respect. People can start giving themselves a free pass for acting however they want, 
because they stop listening to the claims of that person.  
Appraisal disrespect 
It is also possible to disrespect someone by giving them negative appraisal without withholding 
recognition respect. For instance, when a teacher tells an unprepared student: ‘Even you could 
answer this question!’ This is a form of appraisal disrespect. The teacher knows that this student never 
prepares for the class at home. Therefore, the fact that he has a long-term disposition to not develop 
                                                          
40 Galeotti, Anna Elisabetta, La politica del rispetto: I fondamenti etici della democrazia, (Rome and Bari: Laterza, 
2010), 59 
41 ‘If you disrespect anybody that you run in to/How in the world do you think anybody’s s’posed to respect 
you/If you don’t respect yourself/Ain’t nobody gonna give a good cahoot’ 
42 Darwall, Stephen, “Respect and the Second-Person Standpoint”, in Proceedings and Addresses of the American 
Philosophical Association 78 no.2 (November 2004), p. 52 
43 Strawson, P.F., “Freedom and Resentment”, in Freedom and Resentment and Other Essays, 1974, p. 9 
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his skills, annoys her. She depreciates his attitude and calls him out on it by saying that even a student 
that never prepares is able to answer her assumingly simple question. If the student were to react by 
explaining to the teacher that he disagrees with the way the teacher addresses him, the teacher would 
make herself accountable and listen to what the student would have to say. Thus, she still treats him 
with recognition respect.  
Negative appraisal respect can attack someone’s dignity when it is combined with a lack of recognition 
respect. Sometimes people intend to hurt other people’s self-respect. They point out certain 
characteristics and tell them, frequently, how much they dislike these qualities. When the object of 
their derision explains that he does not want to be treated in this way, the abuser does not respond or 
just continues the exact same behaviour. He takes no responsibility for his actions and shows a 
complete disregard for someone’s well-being.  When people point out certain characteristics with the 
intention to hurt and without the intention to hold themselves accountable, they not only have 
appraisal disrespect, but they lack recognition respect for the targeted person.  
1.3 Dignity and Society 
We will now look into the meaning of dignity and respect in relation to society. In our society the 
equal dignity of every person is endorsed as an important principle. It is shown in the way we normally 
treat each other. Our reactive attitudes towards each other presuppose dignity (thus the authority to 
hold someone responsible and make demands of him).44 Examples of reactive attitudes are 
indignation or resentment. We are indignant when someone insults and we resent someone for not 
taking us into account. This shows that we feel that the other person should be held accountable. We 
feel guilty when we hurt someone, just as we blame someone who hurts us.  This shows we hold 
ourselves accountable for our behaviour.  
There are people who would say that indeed everyone in fact has dignity, and that the government 
cannot affect the dignity of a human in any way. Justice Clarence Thomas, a judge at the Supreme 
Court of the United States of America thinks that slaves or people who were held in internment camps 
never lost their dignity. He argues that the government cannot bestow or take away the dignity of a 
human.45 Therefore, he opposes any involvement of the government in protecting dignity.  
However, the fact that the government cannot bestow or take away dignity, does not mean it cannot 
have a role in protecting it. Dignity is one of the important democratic principles.46 Because we think 
dignity is important, we can make laws to prohibit attacks on dignity. But protection against such an 
assault is not all there is to a person’s dignity, but a prohibition of such an assault is in line with the 
acknowledgment of a person’s dignity. It would be a way of acknowledging that dignity, the moral 
status of a person, commands recognition respect. People’s dignity should influence our attitudes 
towards each other, including how we socially and legally interact with people. Of course, we should 
keep in mind that dignity is one of the many principles that influences how we socially and legally 
(should) interact with each other. 
                                                          
44 Strawson, “Freedom and Resentment”, 17 
45 Supreme Court of the United States, Dissenting opinion Thomas, J, 576 U.S. June 26, 2015, (Obergefell et al. V. 
Hodges, Director, Ohio Department of Health, et al) 
46 Erbakan v. Turkey 
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Dignity is also recognized as an important principle of law. It is explicitly recognized in Article 3 of the 
Geneva Convention, article 7 of the International Covenant on civil and Political Rights (ICCPR), and 
Article 3 of the European Convention on Human Rights (ECHR). It is endorsed by the European Court 
for Human Rights in its ruling Erbakan v Turkey and by the ruling of Hoge Raad mentioned in the 
introduction.47 All these legal provisions either involve the protection of dignity or the prevention of 
degradation.  These provisions not only require citizens to behave accordingly to each other, but they 
hold states responsible for the conduct between citizens.  
In democracies, citizens ruled by law are regarded as having full legal dignity. This means that 
everyone has the same equal standing before the law. According to Waldron what we now call a true 
democracy is a democracy in which participation is extended to all citizens of society.48 Most states 
will have endorsed the principle of non-discrimination as well. This means that equal cases should not 
be treated differently without a reasonable justification. Exclusion or preference without a reasonable 
justification made on the basis of race, color, sex, religion, political opinion, national extraction or 
social origin is not allowed.49  
Dignity is also acknowledged in our legal institutions in a more subtle way. Just as we normally hold 
each other accountable for our behaviour, institutions expect us to be capable of self-control, with a 
sense of self-awareness, and to react responsibly to demands placed on us.50 Punitive laws are 
justified, because we assume we are accountable for our actions. As Waldron puts it: ‘law is a mode of 
governing people that acknowledges that they have a view or perspective of their own to present on 
the application of the norm to their conduct and situation.’51  
The principle of dignity is a demanding principle. Even though we often treat each other well, we have 
written the principle down in important international covenants, and it is incorporated in our legal 
institutions, still, on all these levels, we must acknowledge that we have shortcomings. It is not difficult 
to present examples of situations where people were obviously degraded. For instance, the use of 
waterboarding or the death penalty are clear examples of the denial of the dignity of a person. 
However, I am not going to discuss the obvious situation of degradation. I will look at more subtle 
denials of dignity in daily life, because they are often overlooked. I focus on situations where the 
denial of dignity or degradation is shown in speech acts.   
1.4 Conclusion 
In this chapter I have argued that dignity entails a correct relation between a person and his social 
standing in society. Dignity is a status concept. Because every citizen has dignity, every citizen has 
certain rights and responsibilities. Every person has the authority to make claims. When a person 
makes claims, he acknowledges his self-respect, and the mutual authority and accountability of people 
towards each other. We relate to each other in a second-personal engagement.  When we deny 
someone’s dignity, we take an objectified attitude towards that person. 
                                                          
47 HR Den Haag 16 December 2014, ECLI:NL:HR:2014:3583 
48 Waldron, Jeremy, The Harm in Hate Speech, 65 
49 For instance, article 1 Grondwet, article 1 International Labour Organization Discrimination Covention (no. 
111), article 2 International Covenant on Civil and Political Rights 
50 Waldron, “How law protects dignity”, 69 
51 Waldron, “How law protects dignity”, 63 
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The principle of dignity can be seen in how we normally react to each other, as well as in our legal 
institutions.  The state has to act towards its citizens in accordance with dignity. This does not only 
mean that they have to do so in the direct ways they interact with citizens, such as by enforcing the 
law and policies, but also by ensuring that citizens treat each other with dignity. Dignity requires us to 
recognize each other as part of the same moral community. We ought to respect each other and 
should not degrade each other.   
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Chapter 2  Dignity and Free Speech 
 
 
2.1 Introduction 
Many authors have argued that human dignity is an inadequate justification for freedom of speech.52 
They say that human dignity is only used as a justification for the need of restricting speech. Classic 
arguments for free speech state that the only restrictions that should be allowed based on human 
dignity are restrictions on speech that incite violence to others, just like the judges of the Rechtbank 
and the Hof in the Felter-case. Any further restrictions would prevent a public debate which would 
have negative consequences for finding truths. Classic arguments for free speech oversimplify the 
effects of speech and fail to explain why we ascribe the right to free speech to a person.  
In this chapter, I will argue that human dignity sufficiently justifies freedom of speech. To fail to 
recognize an individual’s choice to speak or to receive others’ speech violates a persons’ dignity. 
Human dignity explains that people are entitled to express themselves and to be recognized for it. We 
have human dignity because of the special capacities humans have.  
Human dignity protects the reciprocity of communication. Reciprocity entails that we are not only free 
to express ourselves, but that we deserve recognition for the fact that we are speaking, too. It 
recognizes that there are two elements of speech that need protecting against infringement. First, 
individuals should be free to use speech to communicate to others. Second, individuals should be 
recognized when speaking. Hearers should acknowledge the other for speaking.  Human dignity poses 
‘restrictions’ on speech for the protection of free speech. These restrictions are  warrants for free 
speech.  
Human dignity is an important justification for free speech. Human dignity can explain what it is that 
we value about speech without pointing to the consequences of speech. I will start by explaining the 
classic argument for free speech: the argument from truth. According to the defenders of the truth 
argument the harm principle is the only acceptable restriction on speech. I want to start with this 
argument to show common misconceptions about freedom of speech. I will follow this up by 
discussing three problems within the classic argument. Firstly, defenders of this argument cannot 
explain why speech should not be used in such a way that it would cause harm to others without 
referring to dignity. Secondly, they miscategorise speech as self-regarding. Thirdly, their interpretation 
of freedom of speech is too limited. Human dignity is able to justify speech and it is able to avoid these 
three problems. In chapter three, I will discuss the different restrictions that derive from human 
dignity as a justification for speech and an additional misconception about speech, namely that speech 
cannot ‘do’.  
2.2 Classic Argument 
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2.2.1 Classic argument for free speech  
One of the most important justifications for free speech is the argument from truth. The truth 
argument states that free speech is important, because it is a means that will lead us closer to the 
truth. The argument from truth encompasses that the exchange of ideas can facilitate a development 
in our ideas concerning science, culture and morality.53 A marketplace of ideas is the best way to find 
the truth.54 Defenders of this argument claim that getting closer to the truth is comparable with the 
economic concept of a free market. Competition between ideas will bring forth the best ideas. 
Regulating speech would repress the truth instead of promoting it.55 Supporters of this view argue 
that discussions must be open to all opinions. No opinion should be immune from challenge.56 The 
best way to find the truth is to permit every opinion, of whatever content to the discussion.  
This is a consequentialists argument. It gives consequential reasons for protecting free speech. These 
reasons focus on the effects of the principle of free speech. They are not concerned with the intrinsic 
characteristics or value of free speech. This argument prevails in American legal theory. It is 
summarized by Justice Brandeis in the concurring opinion to the case Whitney v. California. The 
Supreme Court had upheld a state law prohibiting membership in a group that advocates and teaches 
ideas about overthrowing the U.S government.  
´To courageous, self-reliant men, with confidence in the power of free and fearless reasoning applied 
through the processes of popular government, no danger flowing from speech can be deemed clear 
and present, unless the incidence of the evil apprehended is so imminent that it may befall before there 
is opportunity for full discussion. If there be time to expose through discussion the falsehood and 
fallacies, to avert the evil by the processes of education, the remedy to be applied is more speech, not 
enforced silence.´57  
2.2.2 John Stuart Mill’s On Liberty 
John Stuart Mill’s (1807-1873) essay On Liberty provides the theoretical foundation for the argument 
from truth. It is also known for the most accepted restriction of free speech: speech acts that lead 
directly to violence.58  On Liberty was – and still is – a very influential essay for our conception of free 
speech. Although being an important work for the modern argument from truth, it is also responsible 
for a number of misconceptions that we still have today in relation to (free) speech. It is therefore 
important to achieve a full understanding of Mill’s construction of the principle of free speech.  
According to Mill the most important element of speech is that it is a crucial method in finding the 
truth. He does not see any value in speech itself. Speech enables intellectual, moral and social 
progress. The key to progress lies within the presentation of a diverse range of opinions that conflict 
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and criticize each other.59 Even commonly accepted beliefs that enjoy widespread support should be 
subjected to scrutiny and investigation.  
Progress was best achieved by voicing, and listening to, as many different voices as possible. Mill 
despises conformity. He believed that Europe was being crushed by the spirit of conformity.60 He 
feared that conformity would cause stagnation and halt social and intellectual progress. From Mill’s 
perspective progress is inevitably linked to the expression of as many diverse opinions as possible.  
Mill also argued that speech should be free from external obstacles. According to Mill the individual 
was not accountable to society for his actions, in so far his actions concern only the interests of no one 
but himself.61 He called this behaviour self-regarding conduct.62 Regulating this kind of conduct would 
be paternalistic, which is something Mill strongly opposed. An individual should not be coerced to 
conform or to change his beliefs.  
He thought that the most common obstacles to free speech came from either the government or 
majority of opinion. This makes sense since Mill was in favour of popular government. So, in a way, 
laws are just an example of majority of opinion. Governments could make laws prohibiting certain 
opinions. A majority of opinion could overwhelm individuals with the result that individuals are 
oppressed. Such oppression would prevent them from using their freedom of speech. Mill was against 
legal prohibitions. Even though, he disliked the censoring power of a majority of opinion, he still 
thought majority opinions should be protected by freedom of speech.  
Restricting Speech, the harm principle  
According to Mill any liberty can be restricted. In fact, Mill introduces the principle that explains when 
something can be restricted as the object of ‘On Liberty’.63 The principle is called ‘the harm principle’.  
 ‘[…] the only purpose for which power can be rightfully exercised over any member of a civilized 
community, against his will, is to prevent harm to others.’64 
Mill argues that people can be hold accountable for conduct that concerns others.65 Speech can cause 
harm only when it is likely to cause direct physical harm to others. Speech is other-regarding when it is 
speech that directly harms others. This is the case ‘when the circumstances in which they are 
expressed are such as to constitute their expression a positive instigation to some mischievous act.’66  
Mill illustrated this with the following example. The opinion that ‘corn dealers are starvers of the poor’ 
should be allowed to be expressed when expressed through the press, but may be restricted when 
delivered to an excited mob assembled in front of the house of a corn-dealer.67 Mill thought 
restriction of speech was allowed when (1) the action that inflicted the harm was unlawful, (2) the 
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relation between the action and the speech was direct and immediate, (3) the harm inflicted was 
disastrous, and (4) the harm was inflicted to somebody else.68  
This means that Mill characterizes speech that indirectly interferes with others as self-regarding, too. 
Harm should not be confused with offense. Conduct that merely causes offense should not be 
restricted according to Mill. Statements that affect others, because others dislike them or find them 
immoral, only indirectly affect others and should be considered as self-regarding according to Mill.  
Social Tyranny 
Another way speech can be restricted is by majority of opinion. However, contrary to restriction by 
law, Mill never thought that restriction by majority of opinion was acceptable. Public opinion can have 
a silencing effect and undermines the public debate. Mill argued that people can be manipulated by 
public opinion to refrain from thinking for themselves rather easily.  Mill argued that the silencing 
force of public opinion could be as strong or even stronger than that of the law. Law only enforces an 
outward conformity. Public opinion has the power to penetrate much more deeply in “the soul 
itself”.69 He thought so because social tyranny leaves fewer means of escape than political oppression. 
He strongly condemned this.  
The only remedy for this kind of illegitimate interference is to create ‘a strong barrier of moral 
conviction’.70 Mill seems to think that to achieve such a barrier of moral conviction, it is necessary to 
acknowledge that having the right to liberty does not equal being indifferent to others. He urges that 
others speak up and use their right to free speech. So, in a way, On Liberty itself is an attempt in which 
Mill tries to create a strong barrier of moral conviction. Mill strongly beliefs that social progress would 
be a natural consequence of the development of the talent of every individual.71  
2.2.3 Misconceptions shown in the Argument from truth  
The argument from truth displays three misconceptions. First, defenders of the classic argument are 
right to state that the individual is important, but they cannot explain what it is about the individual 
that makes him so important that he should have the freedom of speech. Classic arguments 
emphasize the wide scope of liberties, including the freedom of speech, but fail to explain what it is 
about individuals that merits they should have these liberties. Defenders of the classic arguments 
argue that the government should not unjustly interfere in an individual’s life. They value the 
individual; they ascribe rights to the individual. They spend a lot of time explaining why others cannot 
infringe upon these rights. They spend little time on explaining what it is that is so special about the 
individuals and what is inherent about individuals that they should have rights. Mill, for instance, 
clearly states that talents of individuals should not be developed in order to create a better society. 
This was just one of the positive outcomes of developing talents. He did not look at individuals in an 
instrumental way. Defenders of the classic arguments fail to explain what it is that makes individuals 
so special. 
Second, defenders of the classic argument were right about the importance of freedom of speech, but 
they had too limited a concept of free speech. They claim that freedom involves only the absence of 
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external obstacles. Defenders of the classic arguments argue that someone has free speech if there 
are no external obstacles, such as laws or the majority of opinion of others. They see legal restrictions 
on free speech as harming the liberty of the individual. They prefer as few as possible restrictions 
while taking into account the safety of others. 
It is striking that Mill named his chapter on free speech ‘On liberty of thought and discussion’.72 The 
choice of words is notable. Having and developing thoughts is inherently an internal process. The 
words ‘liberty of thought’ suggest that they also need freeing. The title indicates that ‘free’ speech 
might need more than the absence of external obstacles. Yet, Mill does not explain what other 
obstacles could obstruct speech from being free other than external obstacles.  
The words ‘liberty of discussion’ suggest that it is not only important that a speaker is able to express 
his thoughts, but also that he is able to discuss his thoughts. This means that the speaker should also 
be able to express his thought to someone and be recognized for it. Only then someone can respond 
to what the speaker says and only then speech can have the effect that Mill mentions. This explains 
why Mill not only argued for freedom of speech, but also for freedom of discussion. Getting your 
thoughts out in public is an important part of free speech. Yet, again, defenders of the traditional 
argument, including Mill, focus on freeing the opportunity to speak. They neglect to involve other 
aspects of speech such as being able to overcome internal obstacles that could obstruct you from 
having liberty of though or the importance of the possibility of being heard. Being left alone in itself 
does not equal true freedom. Therefore, their concept of free speech is too limited even with regard 
to what they themselves see as important aspects of speech.  
The third problem is connected to the second problem, but deserves extra attention. The third 
problem is Mill’s distinction between self-regarding and other-regarding. In On Liberty ‘self-regarding 
conduct’ is described as free, voluntary, and undeceived consent and participation between adults.73 
Self-regarding is a strange term for something that involves others. It is important for our 
understanding of speech and free speech to define it differently.  
Mill sees freedom of speech as a very important individual freedom. However, the fact that something 
is an individual freedom does not mean it has nothing to do with other people. Freedom of speech is 
unnecessary when we are entirely on our own. Free speech is of no use when you are screaming alone 
in a tower. This is because in a situation like that you are unable to communicate. Characterizing 
speech as self-regarding disguises an essential element of why we value speech. We value it because it 
is an important method to communicate something to someone. Discourse implies interaction and 
therefore requires the engagement of more than one individual. Consequently,  it is wrong to 
characterize speech as self-regarding conduct that only involves the individual.  
2.3 Dignity, the solution to the problems of the truth argument  
 
2.3.1 Dignity justifies free speech  
The first misconception that defenders of the classic arguments had was that they believed that there 
is something special about individuals, yet failed to demonstrate what this might be. This failure to 
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pinpoint what makes individuals worthy of free speech is an important shortcoming in their 
justification of freedom of speech.  
Humans have rights because they have special moral worth. They are significantly different from 
objects, such as plastic bags or trees. People have dignity. I have explained what dignity is in the 
previous chapter. Human dignity commends a special kind of attitude from others – recognition 
respect. The fact that people have dignity has two important consequences with regard to free 
speech.  
First, it explains why we should not prevent someone else from having free speech. Even Mill 
recognized that human dignity plays a vital role in why free speech should be protected. While he 
focussed on the importance of speech for truth in ‘On Liberty’, he acknowledged that human dignity is 
a good reason to protect an individual as well in ‘Principles of Political Economy’. He argues that there 
should be a circle drawn around every person that would be ‘sacred from authoritative intrusion’ that 
‘no one who professes the smallest regard to human freedom or dignity will call in question’.74 This 
visualization of human dignity illustrates an important point, namely, that human dignity protects 
against intrusion, not just harm.  
Defenders of the classic argument argue that freedom of speech may be restricted if it leads to harm. 
They have defined harm as physical harm. This is too narrowly restricted definition of harm. When you 
hit someone the essential ‘harmful act’ is not the physical pain you cause. When someone is really 
tough and hardly bothered by you hitting him, it does not become okay to hit him. The real harm you 
do to someone is not the physical pain you might cause, but the denial of their human dignity. Not the 
government, not anyone, should breach your ‘circle’, regardless of whether they physically hurt you in 
the circle. Neither government nor other individuals should not unjustly interfere in an individual’s life, 
because they recognize that everyone has a special moral worth. 
Second, human dignity explains why we are entitled to free speech. The circle does not only illustrate 
a barrier from outside obstructions, it also illustrates the entitlement to the expression of your internal 
world to the outside world. It also means that human dignity protects a certain level of expression. 
Free speech can be grounded in human dignity. We understand there is something special about 
people, something that plants or plastic bags do not have.75 This has to do with the special capacities 
people have and their ability to recognize these in others. This commands respect. People are also 
able to recognize that others have this as well, and take that into account with regard to their own 
behaviour relative to the other person.  
The reason we do not harm people has less to do with the harm and more to do with the person. We 
are entitled to express our ideas, desires and all the things we find important. This is not just mere 
self-expression. Human dignity requires us to enable people to give an account of themselves to 
others. Human dignity not only explains why every person should be ‘sacred from authoritative 
intrusion’, but also why you are entitled to express yourself.  
Human dignity justifies free speech, because human dignity commends a certain attitude– recognition 
respect. Dignity not only explains why we cannot ‘step into someone’s circle’, but also why we have an 
engagement to interact with people at a basic level called recognition respect. Human dignity requires 
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us to enable people to give an account of themselves to others. Not to honour an individual’s choice 
to speak or to receive others’ speech violates that person’s dignity. Others should not only refrain 
from obstructing you in expressing yourself, but also acknowledge your expression. To do any less 
than that would be to deny the other their acknowledgement as a human being of equal standing to 
oneself.    
2.3.2 Speech as communication 
Defenders of the truth argument define speech as self-regarding or other-regarding depending on 
whether the speech harms others. This categorization of speech distorts our understanding of speech 
and that of harm.  Categorizing speech as self-regarding implies it only concerns the speaker’s 
interests. However, speech is not a one way street. A speaker is more than a sender of information. 
The generic purpose of speech is communication.76 Free speech is of no use when you are screaming 
alone in a tower. Free speech is there to make sure people have the opportunity to speak to others; to 
make sure people can reveal certain content to others; to make sure people can express content in a 
specific way to others; and to make sure you can say something to others in a certain context. 
Characterizing speech as self-regarding disguises an essential element of why we value speech; 
because we can communicate something to someone.  
This is as important for the truth argument as it is for mine. Defenders of the truth argument want to 
protect speech, because they see speech as an important method to get to the truth. The ideas that 
are communicated to others, can be scrutinized and critiqued. This enables us to get closer to the 
truth. Speech that is not communicated, does not contribute to a quest for truth. Thus, the central 
object of free speech should not be the opportunity to send information or ideas, but freeing the 
possibility of communication your ideas to others. The communicative, reciprocal element in speech is 
what speech makes it so valuable in itself. Free speech that is grounded in human dignity involves 
protecting speech as a reciprocal action. When you recognize speech as a reciprocal action, it 
becomes very strange to call most speech ‘self-regarding’.  
Expressing yourself and being recognized for expressing yourself. This does not mean that people have 
to agree with you. But they do have to acknowledge you as a person with dignity just like yourself. 
Free speech can be grounded in dignity, not only because dignity assumes that persons are capable of 
giving and entitled to give an account of themselves, but also because persons are entitled to give an 
account of themselves that other are to pay attention to. Free speech protects the expression of your 
thoughts and ideas, as well as the communication of these thoughts and ideas. Consequently it 
violates a person’s dignity if their choice to speak or to receive others’ speech is not respected.77 
The distinction between self-regarding conduct and other-regarding conduct distort our 
understanding of harm. Other-regarding speech is speech that influence attitudes and beliefs of the 
hearer’s. Speech can cause harmful (and illegal) acts. However, self-regarding speech can be as 
harmful. It can affect the hearer’s direct interests, too. Self-regarding speech can be an harmful act in 
itself. This point needs elaboration which I will give in the following chapter.  
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3.3 Multiple aspects of free speech  
The third problem is the limited concept of free speech. Defenders of the classic arguments define 
freedom in terms of individual independence from others. They want individuals to be left without 
interference. They rely on what Charles Taylor calls ‘an opportunity concept’ of freedom.78 Whether 
you are free, depends on the opportunities open to you to do what you want.  
Taylor argues that freedom should rely on an exercise concept instead of an opportunity concept.79 An 
exercise concept of freedom ‘involves (1) my being able to recognize adequately my more important 
purposes, and (2) my being able to overcome or at least neutralize my motivational fetters, as well as 
(3) my way being free of external obstacles.’ Defenders of the traditional argument think freedom only 
involves being free from external obstacles. They argue that speech can be obstructed by law and by 
public opinion. However, there are more ways in which freedom of speech can be obstructed. I will 
start by explaining why freedom of speech involves Taylor’s other two elements as well. I will also add 
two other elements to freedom of speech.  
(1) We can be obstructed in our freedom by internal obstacles. For example, imagine you want to 
become a public speaker. You are convinced that you have great ideas and want to share these with 
the world. However, you have stage fright. In this case you are obstructed from achieving what you 
want because of an internal struggle. You have the desire to become a public speaker and you have 
the desire to not talk to a large audience at the same time. However, you do not want to have the last 
desire. Being someone with stage fright is not the person you want to be. It is an obstruction to do 
what you really want, just as a ban on public speaking would be.  
There is another element very important to the exercise concept that Taylor does not explicitly 
mention. It is an internal obstacle as well. We can also be obstructed in our freedom by failing to 
believe that we can achieve our more important purposes. This can be characterized as a lack of self-
recognition. For instance, a person who has been enslaved his entire life will remain in subservience 
because he can’t imagine any other life. He will not and does not claim the rights he deserves nor will 
he hold other people accountable for behaving in conflict with his dignity. 
(2) We can be obstructed in our freedom by failing to be able to recognize our more important 
purposes. This can be because you had a lack of opportunity to find out what your purposes are, for 
instance because of lack of education. Or it could be so because of your own inability to understand 
what it is you really want. Even the most intelligent person needs to learn certain things to be able to 
properly express himself. For instance, a person may be required to develop a sufficient vocabulary in 
order to organize thoughts and express them in a way other people can understand.  
In addition, freedom of speech is also a relational concept. Free speech is only something you need in 
relation to others. Human dignity justifies free speech, because it can explain why we can express 
ourselves and why we should be recognized for doing so. Therefore freedom of speech is not only an 
exercise concept, but also a relational concept.  Whether you have freedom of speech depends on 
whether you are free to exercise it and on whether you are recognized for your exercise of it.  
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Freedom of speech is obstructed when the reciprocal element of speech is lacking or in other words: 
when there is a lack of recognition respect for the speaker. For instance, when you want to write your 
ideas down, publish them, yet you are prohibited to sell or give away your book to others, because of 
who you are. Or when you are allowed to speak, but you are ignored or disregarded when you do. 
Freedom of speech is seriously hindered when any response or reaction is intentionally left out or 
made impossible.  
3.4 Conclusion  
In this chapter I have explained that human dignity justifies free speech. There are three elements of 
speech that have come to light by the principle of dignity. People use and need speech to give an 
account of themselves. People are entitled to communicate this account to others. People should be 
recognized when doing so. Free speech focusses on protecting these three elements. 
Human dignity is able to avoid the problems of the truth argument. It is able to show what it is about 
persons that they should have freedom of speech and why they should be protected against 
infringement. It explains why speech should be protected as reciprocal action not as self-regarding 
conduct. It recognizes free speech as a relational concept. Therefore, it is able to include and protect 
all the important aspects we value about speech, including what defenders of the truth argument 
value. It is able to highlight the many aspects of speech that can be ‘unfree’. Free speech can be 
prohibited by external obstacles; internal obstacles; a lack of self-understanding, a lack of self-
recognition; and a lack of recognition of others. Only dignity informs all these aspects, and only dignity 
is able to explain why we should be protected against infringement of all of these aspects. 
Consequentialist scholars can learn from the dignity argument. Only when we make sure that all of 
these aspects are free, can we achieve the consequences those arguments value so much.  
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Chapter 3  Hate speech: Restrictions and Warrants 
 
 
3.1    Speech Acts 
3.1.1 Introduction  
Freedom of speech, justified by dignity, consists out of three components; people use and need 
speech to give an account of themselves; people are entitled to communicate this account to others; 
and people should be recognized when doing so. Freedom of speech as an exercise and a relational 
concept requires a different form of protection than freedom of speech as an opportunity concept. In 
this chapter I will show that this justifies certain restrictions on hate speech, where the truth argument 
does not.  
Those in favour of free speech as an opportunity concept argue that speech should be as unrestricted 
as possible. The absence of external obstacles to speech should be enough to ensure freedom of 
speech, in their opinion. They see unrestricted speech as the best remedy to types of speech they 
value less. Lies would, like a bad product on a market, lose their appeal when countered by other 
speech. In a way lies are valuable, because they help us ‘filter’ the speech market. They make us 
construct better arguments to counter them. In this way, they help to give valuable speech more 
legitimacy. 
Others would say that even if we would endorse freedom of speech as an exercise and a relational 
concept grounded in dignity, speech should only be restricted if it directly leads to violence. Ronald 
Dworkin recognizes human dignity as an important principle of free speech, however he argues that in 
a constitutional democracy everyone must have an equal right to contribute to public discourse.80 He 
argues that if we deny hate speech on the ground that it denies the dignity of others, we seize their 
right to participate in public discourse.  
Both of these opponents to restrictions to speech are mistaken about the power of speech. Those 
who argue for more speech as a remedy for bad speech overestimate the power of speech, while 
those who argue for the equal right to contribute to public discourse underestimate the power of 
speech to deny the dignity of others.  
In order to explain why and when restrictions on (hate) speech are necessary, I will need to start by 
explaining what speech can do. First, I will argue that speech can be an act itself, namely an 
illocutionary act. Second, I will argue that some forms of illocutionary hate speech acts are harmful to 
a person’s dignity. Third, I will explain which kind of hate speech can be restricted and why. Last, I will 
argue that restrictions on some forms of hate speech are warrants against the abuse of freedom of 
speech. Some forms of speech are harmful and restrict the freedom of speech.    
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3.1.2   Speech and speech acts 
There are different elements to speech. The fact that speech can have an effect on beliefs and 
attitudes of others is widely recognized, including by Mill. Mill thought restriction of speech was 
allowed when (1) the action that inflicted the harm was unlawful, (2) the relation between the action 
and the speech was direct and immediate, and (3) the harm inflicted was disastrous. Mill focussed on 
the act that had been instigated by speech and the harm of that act to the victim. However, speech 
itself can be an act too - even a harmful one.  
J.L. Austin explains in his book ‘How to do things with words’ that there are sentences, performatives, 
that are usable in the performance of some act.81 We can perform a speech act in which we describe a 
certain content, with which we can create a certain effect and by which we can act. This is called a 
speech act. There are three different speech acts; a locutionary act; a perlocutionary act; and an 
illocutionary act.  
A locution is an act that refers to something by referring to its content. 82 When you perform a 
locutionary act you use words that are generally understood as having a particular meaning.83 For 
instance, when a mother tells her child to ‘come here’ the word ‘here’ will refer to the space near the 
mother.  This is the locutionary act. A perlocutionary act is an act that affects feelings, thoughts, or 
actions of the audience, or the speaker, or of other persons. For instance, when a mother tells her 
child to ‘come here’ while the child was playing with one of his friends. The child becomes irritated by 
his mother request. This is a perlocution.  
The third act that Austin wrote about is the one Mill had overlooked. It is the illocution. We can also 
do something in saying something. An illocution is the act that is performed in saying something. 
When the mother says ‘Come here’ she urges her child to come to her. Other examples of illocutions 
are ‘warning’, ‘subordinating’, ‘marrying’.  In saying something, you are doing something. If we want to 
know how speech can be harmful, we need to understand how an harmful illocution can come about. 
Illocution is the main focus of this chapter.  
3.1.3 Score and Common Ground  
Some illocutions can be harmful when successful. Therefore, we need to start by looking at how an 
illocutionary act comes about. We can illustrate that not all speech acts have the illocution the speaker 
intended to have by the following example.  
Let us say you want to marry someone by saying ‘I do’. You want to perform the illocution ‘marrying’. 
In order to do so, certain conditions must be fulfilled. When the bride says ‘I do’ after the question ‘do 
you take this man to be your lawfully wedded husband to have and to hold’, the illocutionary of 
marrying by saying ‘I do’ is present. In saying ‘I do’, she will marry her fiancée. Not everyone can 
perform this illocution. When the bride’s weird uncle screams ‘I do’ from the back of the church, he 
would not become wed to the groom. He is unable to perform the illocution of marrying his niece’s 
groom in this situation.  
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When your speech act has the illocution you intended it to have, your speech act is taken to be what 
you meant it to be. You are able to perform your illocutionary act. Whatever you wanted your speech 
to do, be it marrying, warning or subordinating, it will have the desired outcome. Rae Langton calls this 
correct play, a term she borrowed from David Lewis.8485 A speech act is correct play when the speech 
act performs the intended illocution. When something is correct play, it is accepted in the 
conversation. When it is not, it misfires.86  
David Lewis compares a conversation with a basketball game. 87 If you score enough, you win the 
game. In order to be able to make your speech act count as correct play, you have to make sure that 
the ‘conversational score’ is high enough. That score  depends on different aspects during the 
conversation. The score in a basketball game will depend on whether you have a good defence, 
whether you are able to get the ball in the basket and many other things. Conversational score 
depends on contextual preconditions, such as saying something at the right time, speaking the right 
language, institutional facts, authority of the speaker, hearer’s uptake, reaction of the hearer etc.  
Conversational score evolves in such a way that makes whatever occurs count as correct play.88 These 
processes of adjustment that influence the score so that it evolves into correct play are called 
accommodation. If you want to perform an illocutionary act, you need the conversation to 
accommodate your words such that they score high enough for them to be correct play.  
Accommodation can take place on the illocutionary level and the perlocutionary level. On the level of 
illocution, accommodation is an evolving normative structure that can constrain and enable what 
speakers and hearers can do at the moment of the speech act. On the level of perlocution, 
accommodation involves later changes of the attitudes of participants over time. A general scheme for 
rules of accommodation for conversational scores is:  
If at time (t) something is said (X) that requires component (Sn) of conversational Score to have a 
value in the range (r) if what is said is to count as correct play (C); and if (Sn) does not have a value in 
the range (r) just before (t); and if the felicity conditions (F) hold; then at (t) the score-component (Sn) 
takes some value in the range (r) and will count as correct play (C) at the moment of the speech act.89 
3.1.4 An example of accommodation 
I will illustrate how accommodation of a speech act works by using Lewis’ first example: ‘Even George 
Lakoff could win.’(X) 
The speaker wants to perform the illocutionary act of promoting the idea that George could win even 
though he is not that good. For sentence X to be able to be acceptable in a conversation, we need the 
presupposition ‘George is not a leading candidate’ (Sn). ‘George is not a leading candidate’ is the 
component of the conversational score. Only if this presupposition is acceptable to the hearers, could 
they accept sentence X. Within any conversation, a certain amount is presupposed. During a 
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conversation we can create and destroy a presupposition by accommodation.90 Often we need 
presuppositions to make our speech acceptable or count as correct play. 
So how can we make sure our score (Sn) is high enough, or has enough value (r), in order to make X 
count as correct play? The value (r) depends on the felicity conditions (F). In this case, we have one 
relevant felicity condition: no one should question our presupposition that George Lakoff is an 
unpromising candidate. They could do so by saying ‘What do you mean ‘even George’? If that 
happens, the presupposition has not come about. If someone does say such a thing the value of the 
score would be too low, and X will not be able to count as correct play. The accommodation would 
fail. X would become a misfire. Only if no one blocks X by questioning the presupposition, the felicity 
condition is fulfilled, which in turn makes the value of the score go up and enables X to count as 
correct play (C).  
In other words, if nobody blocks the presupposition then the speech act has been accommodated to 
count as correct play.91 Accommodation is a process of adjustment that inserts the preconditions that 
are necessary to give a speech act its illocutionary force. As with the bridal vows, for the bride’s words 
to have illocutionary forces there are many felicity conditions that need to be fulfilled; she needs to be 
the bride; she needs to be eligible for marriage; and she needs to say ‘I do’ at the right time.  
Whether a speech act counts as correct play, depends on the score of the conversation. The score 
depends on whether the felicity conditions are fulfilled. If through a process of accommodation the 
felicity conditions are fulfilled, the speech act will have its illocutionary forces straightway. 
Perlocutionary effects may follow if additional conditions are fulfilled.  
Thus, a speech act can ‘do’ something in itself. This act is called the illocutionary act. When a speech 
act is able to perform an illocutionary act, the speech act counts as correct play. Whether a speech act 
can count as correct play depends on the fulfilment of certain felicity conditions. These felicity 
conditions differ per situation. Accommodation means changing a situation in such a way that the 
felicity conditions are fulfilled. When a speech act counts as correct play, it will have the illocutionary 
force the speaker intended it to have.  
3.2 The illocutionary force of hate speech  
3.2.1  Hate speech, illocution and harm  
Just as speech acts can bring certain presuppositions about or change one’s marital status, speech acts 
can be accommodated to deny the human dignity of others on the level of illocution. Illocutionary 
speech acts that do this are called hate speech. Hate speech is speech that attacks the human dignity 
of others. Hate speech is speech which attacks others on grounds of their race, nationality, religious 
identity, gender, sexual orientation or other group membership, where this group membership is an 
amorally arbitrary distinguishing characteristic.92 Hate speech devalues an entire person for 
characteristics that do not matter for being a person. A hate speaker fails to give recognition respect. 
Hateful illocutionary speech acts can effectively subordinate, degrade, attack dignity, or deprive rights. 
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There are three forms of speech in which hateful illocutionary speech acts come about: exercitive and 
verdictive speech.93   
Exercitive speech says something about what is or is not going to happen. In saying so it becomes so.94 
Reality will follow the words. Just as with our previous examples, where the presupposition that 
‘George is an unpromising candidate’ comes about at the moment the speech act ‘Even George Lakoff 
can win’ comes about. Another example is ‘I sentence you for 20 years in prison’. When a judge says 
these words, it becomes so that you have to go to prison for 20 years.  
Hateful exercitive illocutionary speech acts - like firing an employee; passing certain laws; permitting 
or prohibiting certain people or ordering people to go or not go somewhere - can confer or deprive 
people of power and rights; legitimize discrimination; or approve of violence.95 An example of hateful 
exercitive speech is the Nazi law that prohibited Jews from entering parks.  
Verdictive speech says something about the state of something at this moment. It asserts it. Contrary 
to exercitive speech, verdictive speech follows reality. When a soccer player is in an offside position, 
the referee asserts the action of a soccer player who is in an offside position by saying ‘it was offside’. 
However, verdictive speech is able to construct reality just as exercitive speech can.96 Verdictive 
speech can count as an assertion even when it is not. If the referee says that ‘it was offside’, it is 
offside. Even when video images after the match prove that the referee was wrong. Illocutionary acts 
such as ranking or grading can count as correct play in the same way as the example of ‘it was offside’ 
just demonstrated.   
The result of verdictive speech is not that what has been said becomes reality, but that it is taken to be 
true. Hateful verdictive speech like ranking or degrading, can make someone count as inferior even 
though he is not. When someone ranks someone as inferior, you count socially as inferior in the eyes 
of others, and maybe even in the eyes of yourself. Your social status can become detached from your 
human status.  
As explained in chapter one, human dignity in itself is a status concept. It is the idea that because of 
certain human capacities everyone has human dignity, which commends recognition respect. Hateful 
verdictive speech acts do not make you lose your human dignity, but make it so that you are seen as 
not having human dignity with the result that you are denied recognition respect. This is how 
verdictive hateful speech acts harm dignity.  
Another way in which speakers can harm others with their speech acts is on the level of perlocution. 
When the speech act was a successful speech act, it is possible that the victim and bystanders respond 
to the enacted norms in their attitudes and beliefs about the victim. People can start to behave 
violently towards the victim(s). This form of harm is widely recognized. They can believe that the 
enacted norms are true. They can start discriminating against people. They can act as if they are better 
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than the victim or as if they have more rights than the victim. They can resort to violence. Because this 
kind of harm is largely recognized, I will focus on the harm done by illocutionary speech acts. 
3.2.2 Felicity conditions for hate speech.  
3.2.2.1 Two conditions 
Hate verdictive and exercitive illocutionary hate speech is only able to harm dignity if it can count as a 
successful speech act; when it counts as correct play. If they don’t, they are mere misfires and are 
unable to do any harm. There are two important felicity conditions for successfully accommodating 
the conversational score of hate speech. First, the speaker must be able to secure uptake. A speaker is 
able to secure uptake from the hearers if the hearers do not question or block that what the speaker 
is trying to say.  
Second, the speaker must have authority. There are four kinds of authority: formal and informal 
epistemic authority and formal and informal practical authority. You need practical authority for an 
exercitive or directive illocutionary act. You need epistemic authority for a verdictive illocutionary 
act.97  
3.2.2.2 Formal authority  
Epistemic authority is expertise and credibility, recognition of that expertise. Epistemic authority can 
be formally recognized, like a certified physician or a lawyer. Practical authority is a normative power 
possessed in virtue of a formal institutionally recognized position, like a legislator. Formal institutions 
recognize and confirm their authority. They have acquired authority in a formal way. Formal authority 
alone usually secures the uptake, because it is a powerful form of authority. Most people listen to 
their doctor when he prescribes medicine, because he is the doctor. Most people obey the law, 
because it is the law, and do not question its authority.  
Hate speech acts often acquire formal recognition in societies where discrimination is institutionalized. 
An example is the dismissal of Lodewijk Ernst Visser, the Jewish president of the Hoge Raad in 1941. 
He was fired due to being Jewish. His employer, the Dutch state under occupation of Germany, had 
practical authority. The dismissal was legitimized by laws that endorsed the idea that Jews were not fit 
for jobs in the public sector.98 By firing Visser the illocutionary acts performed were enforcing the idea 
that Jewish people were less than others, legitimizing discrimination and depriving Jews of equal 
rights. The formal practical authority alone would make his dismissal a successful degrading 
illocutionary act. In this case the illocutionary force was made even stronger by the attitude of the 
bystanders. His fellow judges did not protest his dismissal and tacitly accepted his successor.99  
3.2.2.3 Informal authority 
Hate speakers are usually not formally recognized by institutions in liberal societies nor do they truly 
have a recognized expertise. Nevertheless, they can still acquire authority. This seems odd. However, 
this works the same as the accommodation of the presupposition ‘George is an unlikely candidate’. 
Whether George is really an unlikely candidate, is not the precondition for the presupposition to exist. 
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All that matters for the accommodation of the presupposition is that a situation is accommodated in 
such a way that it is ‘taken to be so’, or that it can count as being the case. I will explain how people 
can acquire practical and epistemic authority in an informal way through a rule of accommodation.  
Practical authority 
You can acquire practical authority in an informal way through the help of a formal figure or by 
presupposing it. Firstly, an action of an authoritative figure, such as delegation, can accommodate 
someone else’s authority.  An omission of an authoritative figure can feature as a felicity condition as 
well. I will illustrate this by the following example. Janine van den Berg is a police officer.100 She and 
her fellow officers were present at a soccer match at FC Utrechtstadion in 1986.  During the match 
someone from the crowd started chanting offensive and sexist things to her. She wanted to arrest the 
soccer supporter for contempt of a cop. Her fellow police officers did not want to help her and said 
‘he would not be prosecuted anyway’. The omissions of the authoritative figures - the police force and 
the OM - featured as a felicity condition for the accommodation of the practical authority of the 
speaker in the crowd. The speaker was enabled to perform the (exercitive) illocutionary act of 
depriving the female cop of rights the male cops had.101  
Secondly, practical authority can be acquired without formal figures through presupposition. This 
happens very often. You can see it in a well-known scene of the film ‘Mean girls’. Three girls have 
formed a group ‘the Plastics’. One of the girls, Regina George, has become the leader by presupposing 
her own practical authority. She bosses the others around, hands out tasks, and tells them what they 
can and cannot do. The other girls go along with it. A fourth girl wants to join them for lunch in the 
cafeteria. Regina does not want another member in the group and screams ‘you can’t sit with us!’. The 
other girls tacitly agree. The fourth girl is forced to sit somewhere else. Regina successfully excludes 
the fourth girl through an exercitive illocutionary speech act.  
Epistemic authority 
An informal form of epistemic authority can be acquired through a rule of accommodation as well. Of 
course, expertise or knowledge itself can never be acquired through accommodation. However, the 
assumption that one has expertise or knowledge about a certain topic can be presupposed and 
successfully count as having epistemic authority. I call this form credibility, since, unlike formal 
epistemic authority, the expertise component is not there.  
You can acquire credibility through delegation of a formal figure with epistemic authority. An 
authoritative figure can name someone as an expert of something. A bishop can name an elderly 
church member as an expert of the history of the church. A teacher can name a good student as an 
expert of equations.  
In addition, you can acquire credibility by presupposition. This is manufactured authority. Highly 
confident individuals can name themselves experts. The only felicity condition for accommodation is 
that no one questions their expertise. Manufactured authority occurs where confident individuals do 
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not have any kind of institutional support or other legitimate supporting evidence of expertise, but are 
able to use markers of authority and expertise to make it seem as though they do.102 
You can see an example of the ‘highly confident individual expert’ in TV news shows where individuals 
who have experienced a disaster name themselves ‘(experience-)expert’. This allows them to give an 
analysis of the events as long as no one questions their authority.  
So you can acquire authority by receiving it from someone with formal authority, presupposing it 
without be questioned by an authoritative figure, or presupposing it without any contradiction by 
bystanders and their tacit endorsement by reacting as if you have authority. This also means authority 
can be removed when others do react differently. Speakers presuppose their own authority and this 
authority can be accommodated by the hearers.   
We now know how hate speakers can acquire the authority that is needed to harm dignity. This raises 
a number of questions. If authority can be conferred and removed, even by omission - the failure to 
block - what is and should be the role of law in relation to hate speech?  
3.3 Hate Speech and Freedom of Speech  
Freedom of speech consists of three elements; people use and need speech to give an account of 
themselves; people are entitled to communicate this account to others; and people should be 
recognized when doing so. Freedom of speech protects these elements. It protects the expression of 
your ideas, the communication of this expression and the recognition of the communication. It 
protects speech as a joint agency.  
We have seen that hate speech can harm dignity. Whether hate speech should be protected by 
freedom of speech depends on two factors. The first relevant factor is whether the hateful speech act 
falls within the coverage of freedom of speech.103 Certain speech acts fall outside the scope of 
freedom of speech. These are speech acts that are completely unrelated to any conceivable 
justification for free speech. These forms of speech preclude deliberation by the listener and are set 
upon creating great injury. This occurs when speech is used for committing crimes (such as bribery, 
perjury or insider trading) or when speech is entirely used for creating harmful effects and has no 
cognitive content.104 This kind of speech has nothing to do with giving an account of oneself or 
communicating a message; therefore it has no value. Speech that has no value is speech that is used in 
an entirely instrumental way to create harm. They might as well have chosen to throw rocks at the 
victim or deprive the victim of food.  
Secondly, if the hateful speech act does contain some valuable speech act, meaning that the speech is 
used for another reason than creating harm, it can only be restricted when the harm upstages the 
value of the speech act. Speech is unprotected when the victim is made unable to receive any 
recognition of his or her communication. Normally, even when people degrade you and fail to treat 
you with recognition respect, you have the authority to tell them they should treat you differently. As I 
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described in the first chapter, you can advance a claim for recognition. You can hold the other person 
accountable. It is what we called ‘reactive attitudes’. When someone steps on your foot, you react and 
tell him to get off your foot. When someone ranks you as lesser than a human being, you can react 
too, and tell him to stop doing that.  
However, sometimes this can be made impossible by speech. This is when the harm upstages the 
value of the speech act. A speaker can prevent his victim from performing speech acts with 
illocutionary force. When this happens, the speaker is able to prevent the victim from receiving any 
recognition for his communication. Therefore, the victim is put in a situation in which he cannot 
exercise his freedom of speech, because of the speech of someone else!  
This can happen by the manipulation of the felicity factors to the speaker’s own advantage. This 
happens when the speaker is able to block the hearer from having authority or is able to make himself 
unaccountable for his speech act. He can instruct bystanders to block the victim’s speech acts or put 
himself and the victim in such a situation in which the speaker is confident the victim will be unable to 
secure uptake. The victim is unable to say something with illocutionary force, because of the lack of 
authority. This is illocutionary disablement.  
In this last case the reciprocity between speaker and hearer is disabled. This occurs especially when 
speech acts like these are not protected by freedom of speech. Freedom of speech, as a relational 
concept, protects recognition of communication. Speech that prevents recognition by illocutionary 
disablement is not protected by freedom of speech. If this is the case, the hateful speech act is 
unprotected and open to regulation. It this is not the case, the hateful speech act is protected.  
3.4 Hate speech and regulation 
3.4.1 Five categories 
When hate speech is uncovered or unprotected, hateful speech acts are open to regulation. When 
speech is uncovered, restricting it is unproblematic, since restriction does not conflict with any 
interests of freedom of speech. When speech is unprotected, restricting it is allowed, because the 
speech act itself is a restriction on freedom of speech. This does not mean we should restrict. 
Restriction or regulation is only desirable when there is demanding reason to do so. Less intrusive 
options should be considered first. I will not answer the question if we should, only if there can be a 
role for regulation in relation to hate speech. 
Caleb Yong has proposed an analysis of hate speech by giving different categories of freedom of 
speech interests. This enables us to appropriately respond to different kinds of hateful speech acts.105 
He distinguishes four main categories of hate speech; (1) targeted vilification; (2) diffuse vilification, 
(3) organised political advocacy for exclusionary and/or eliminationist policies; and (4) other assertions 
of fact or value which constitute an adverse judgment on an identifiable racial or religious group.  
I will look at every category except for category three, because it is of another nature than the speech 
in the other categories. Speech that falls within category three is concerned with political speech that 
argues the successful exclusion of racial or religious groups from equal rights, citizenship or the 
population. The most important reasons to open this form of speech for regulation is the 
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undemocratic nature of the speech and its incompatibility with a liberal democracy. The importance of 
illocutionary and perlocutionary harm are not the most important reasons for regulation. I will also 
add a fifth category (5) vilification incognito. I will focus on illocutionary harm in deciding whether a 
hateful speech act could be regulated. It is noteworthy to mention that a speech act can only have 
illocutionary force when that speech act is successfully accommodated. This means that hateful 
speech act that are misfires are never harmful and never open to restriction.   
3.4.2 Targeted vilification – uncovered 
Whether targeted vilification is covered by freedom of speech, depends on whether targeted 
vilification contains any valuable speech. Targeted vilification is vilifying speech which is directed at a 
specific individual or small group of individuals.106 The dominant intention of the speaker is to wound 
or insult the hearer. Speech acts in this category attack dignity by aiming for the self-worth and self-
respect of the victim and denying the fact that every person deserves recognition respect. The speaker 
has no intention of initiating a dialogue with the hearer. Speech acts that fall into this category hardly 
try to convey an opinion or any content with their speech acts. The speaker chooses words for the 
harm they cause, not for their specific content. The speech act has almost no cognitive content. 
Speech acts in this category often express the inferior status of an individual or a group. They can 
express the incapability of a certain individual or group. They highlight a negative feature of an 
individual or a group. All with the sole intention to hurt the individual.  
The locutionary speech act is secondary to the illocutionary force and the perlocutionary effects of 
that speech act. Slurs or epithets are the sort of speech acts that fall within this category. Examples 
are verbal abuse, torrents and verbal tirades. They are targeted to an individual or a small group and 
intent to hurt that individual or group. The harm of these kind of speech acts exists on the level of 
illocution and perlocution and is always present, albeit not in the same degree. Because targeted 
vilification is set upon creating harm through speech, this kind of speech has not much to do with 
freedom of speech. Targeted vilification is not covered by freedom of speech. Regulation of targeted 
vilification should be possible.  
It is important to realize that there are many situations in which targeted vilification is used without 
illocutionary force, thus harmless. In situations in which two individuals with presupposed authority 
without bystanders intend to use targeted vilification produces misfires. This form of targeted 
vilification, calling someone names, is something that usually takes place in everyday life where the 
speaker and the hearer can acquire presupposed authority. However, bystanders are often unaware 
of the speech act or not present. Therefore, these kind of speech acts lack harmful illocution. 
Examples are someone screaming something to someone on the street; a speaker says something 
nasty in a heated conversation. The speaker and the hearer stand on an equal foot. The hearer is able 
to defend himself and talk back. 
3.4.3 Diffuse vilification - unprotected 
Diffuse vilification is not directed at specific individuals or small groups, but it is directed to a 
sympathetic audience. Contrary to targeted vilification, diffuse vilification does contain valuable 
speech. Speakers often want to convey some sort of (political) message or opinion. Since diffuse 
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vilification includes speech that tries to communicate a message and initiate a dialogue, it falls within 
the coverage of freedom of speech. Besides communicating a message, diffuse vilification aims to 
wound, insult or intimidate individuals based on irrelevant factors. Diffuse vilification aims to harm 
individuals without addressing them.  
A well-known example of diffuse vilification is the Nazi march in Skokie, Illinois. Nazis wanted to 
promote their political ideology and chose to do so in a neighbourhood where many Holocaust 
survivors lived. The Nazis admitted that their aim was to promote the Nazi ideology and harm 
holocaust survivors while doing so. 
The second question is whether the harm upstages the value of the speech act. Hate speech in the 
form of a plea, discussion or even a single speech act can have multiple aspects, of which some are 
valuable and others are not. That certain speech is (partially) valuable does not mean it is exempt of all 
other classifications. Whether it should be protected depends on the severity of the harm that is being 
done, including harm to the dignity of others. I will discuss the most important factors of diffuse 
vilification for causing illocutionary harm.  
The illocutionary force is secured when diffuse vilification is directed to a sympathetic audience. Unlike 
targeted vilification, diffuse vilification is constructed in such a way that it is almost always able to 
count as correct play. The speaker is set upon making his speech act count as correct play. It is as 
screaming ‘The Lakers are the best team ever’ when surrounded by Lakers’ fans. Nobody will say ‘but 
the Knicks had a pretty great season too’. In this case bystanders are participants. The speaker knows 
they have the same presuppositions about whatever he is talking.  The speaker presupposes his 
authority and knows the participants accept this. In this situation speakers are assured of their 
illocutionary force.  
Additionally, diffuse vilification is set upon disabling the illocutionary force of those whom they target. 
Just as the Knicks’ fan is disabled within a Lakers crowd, a Jew is disabled when observing (or having to 
observe) a Nazi march. Speakers who use diffuse vilification targeted to a sympathetic audience do 
not have the intention to convince their audience of their viewpoint, but are set upon enforcing the 
power of that message by discussing it with people they know are already convinced. They carefully 
choose their bystanders. Unlike the Lakers fan, who did not have the intention to disable the lost 
Knicks fan, the Nazi marcher in Skoki has purposely chosen a situation in which he can get his 
subordinating message across, assured of illocutionary force, to the people he dislikes without 
addressing them. Additionally, it was his intention to make it difficult for the addressee to say 
something with illocutionary force.  
Some would argue that diffuse vilification is avoidable for those who do not want to hear it. The 
holocaust survivors could have gone somewhere else on the day of the march. Therefore, they would 
argue that illocutionary disablement cannot occur if there is no one to disable. Unlike targeted 
vilification, diffuse vilification is avoidable.  
They are mistaken. That would only be the case if you were able to avoid hate speech and live your life 
completely unaware of it. Anyone can easily avoid hate speech that is written on a website dedicated 
to hate speech. However diffuse vilification is often not of that sort.  Diffuse vilification targets you, 
but is not addressed to you. You are purposely made aware of the hate speech, but are not invited or 
unable to respond effectively. Diffuse vilification is not avoidable, because it aims to reach the 
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individuals it targets. This can be done in many ways. For instance, by announcing you are going to say 
something about someone or recording your plea.  
In such a case the harm upstages the value. Diffuse vilification should not be protected by freedom of 
speech. When all the felicity conditions are fulfilled, one of the main targets of diffuse vilification is 
illocutionary disablement of the victim. Diffuse vilification acts by sending a public signal to its targets 
that intends to degrade, insult or intimidate. 107 Not only is the content based on the denial of the 
human dignity of certain persons, but, more importantly, the way it is performed is a denial of the 
human dignity of the other. It aims to disable the agency of the victim. It aims to distort the reciprocity 
between equal persons. It aims to overpower the other. Therefore, the march in Skoki could have 
been forbidden by the judge. Even though diffuse vilification does contain some valuable speech in 
such a case, diffuse vilification is more harmful than many forms of targeted vilification.  
3.4.3 Assertions of fact or value which constitute an adverse judgment on an identifiable group  
This category contains all assertions of fact and evaluative opinions, including those facts or opinions 
that constitute adverse judgements and attacks on specific racial or religious groups.108 Speakers that 
assert facts and form evaluative opinions usually intend to convey their point of view discuss their 
view or suggest a point of view. They have clear cognitive content. Communicating that content is 
their main concern. Speakers do not intend to create a negative effect for specific or religious groups, 
however it is a spin-off of their speech act. This category is covered by freedom of speech, since it 
contains speech that tries to communicate a message with clear cognitive content.  
Examples of this category are the denial of the holocaust, generalisations about members of a 
particular group, or well-constructed arguments that ascribe negative features to a particular group. 
These kinds of arguments are often used to legitimize vilification.  
Speech acts like in this category usually contain facts or reasons. This makes it possible to counter the 
speech, because you can react with other facts or reasons. The possibly harmful illocution of an expert 
who asserts facts that constitute an adverse judgment on an identifiable racial or religious group can 
only come about if it is part of a larger discourse that is set out to degrade or oppress a certain group.  
The harm in such cases does not outweigh the interest of free speech, because assertions of fact or 
value cannot by themselves cause illocutionary disablement of the victim. They can harm dignity by 
legitimizing or giving reasons for people to use targeted or diffuse vilification. However, assertions of 
fact or value which constitute an adverse judgment on an identifiable group alone cannot realize 
illocutionary disablement.  
This kind of speech, with the appearance of academic debate, usually harms groups that already have 
unfairly been marginalized or oppressed.109 It adds weight to the direct attempt of others to attack 
these people’s dignity and equal standing in society. The harm is usually created when the speaker has 
formal epistemic authority. This gives hearers a good reason to accept his assertions and opinions over 
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others. In this case a speaker is usually addressing an indeterminate audience. He does not know 
whether they are in favour of what he is about to bring forward.  
Hearers, including victims, can counter this speech by using speech. They are in a position to counter 
the legitimation of harmful norms by giving reasons and facts. They are not put in a situation in which 
they cannot acquire authority. The speaker is not only targeting a group, but addressing them as well. 
There is often a certain ambivalence in these kind of speech acts. On the one hand the locutionary 
speech act might contain a denial of the human dignity of certain group members, on the other hand 
the group members are still recognized as persons who are able to react to the speaker. They are not 
completely disregarded. Therefore, speech that falls within this category should be protected. 
3.4.4 Vilification incognito 
Because assertions of fact or value which constitute an adverse judgment on an identifiable group is 
usually protected, its way of constructing a speech act is sometimes used by speakers to vilify.110  I call 
this is ‘vilification incognito’. Ideologies that attack dignity are increasingly conveyed through civil and 
respectable academic language, making it more acceptable to a wider audience.111 Just like with 
speech within category four, speakers that assert facts and form evaluative opinions usually intend to 
convey their point of view, discuss their view or suggest a point of view. They have clear cognitive 
content. Therefore, this category is covered by freedom of speech.  
However, unlike category four, vilification incognito does aim to attack dignity. Many thought that 
restricting this kind of hate speech, would mean prohibiting certain content. This is not the case. Just 
as with the other categories, you need to look at the illocutionary harm. Speakers in this category 
differ from speakers in category four in the way they derive authority and in what kind of situations 
they choose to speak. Vilification incognito is able to cause illocutionary disablement. This has to do 
with the way they construct their authority and the way they use speech.  
Unlike speakers in category four, speakers in this category have manufactured epistemic authority. 
Because speakers understand that having expertise on a subject will guarantee a certain uptake for 
their views, speakers in this category put in extra work to make it look like they have expertise. Even 
though they acquire informal epistemic authority by presupposing it, speakers in this category 
understand that it is important to make it look like they have formal epistemic authority. They want to 
do so, because it enables them to perform a speech act that would normally not get away with. The 
uptake of bystanders depends on the success of passing as an expert.  
The Journal of Historical Review (JHR) of the Institute for Historical Review (IHR) is a good example. It 
seems like a genuine scholarly journal credited by experts and legitimate institutions. However, the 
IHR has no affiliation with any institution.112 The IHR only makes it seems like it does to give a platform 
to people who are not real experts. You can find Holocaust denial material in the JHR that appears 
credible or authoritative, because it is presented in a fabricated ‘academic’ journal.  
The second way in which speakers in this category differ from speakers that fall in the fourth category 
is by implying another speech act without expressly saying so. They do so because they intend to harm 
                                                          
110 Sorial, “Hate Speech and Distorted Communication: Rethinking the Limits of Incitement”, 301 
111 Ibid. 
112 Sorial, “Free Speech, Hate Speech, and the Problem of (Manufactured) Authority”, 73 
40 
 
dignity, but they do not want to be held accountable for it. Rae Langton has called this kind of speech 
‘backdoor speech acts’.  
Backdoor speech acts enable a speaker to act contradictory, while identifying only with one norm. A 
speaker can promote equal dignity and normalize violence against it at the same time. Donald Trump 
warned that there would be riots if the Republican Party would block him at the convention in the 
2016 state elections. He said: 
“If you disenfranchise those people and you say, well I’m sorry but you’re 100 votes short, even 
though the next one is 500 votes short, I think you would have problems like you’ve never seen 
before. I think bad things would happen, I really do. I believe that. I wouldn’t lead it but I think bad 
things would happen.”113  
He normalized the riots, but explained that he wouldn’t lead them. I assume, because he does not 
explicitly want to endorse violence. Therefore, he would not approve of them. At the same time, he 
legitimized the allegedly upcoming riots against the Republican party should his candidacy be denied. 
Whether this speech should be protected depends on the illocutionary disablement of the speech act. 
It is very difficult to hold someone accountable for their back door speech act. Unlike the other 
categories, where speakers make sure the felicity conditions for the victim are disabled, speakers in 
this category cause illocutionary disablement because they make themselves unaccountable. Victims 
are unable to say anything with illocutionary force, because it is made to appear as if there is no 
perpetrator. Therefore, this category should be open for regulation as well.  
3.5  Conclusion 
The government is often seen by defenders of the argument from truth and democracy as a danger to 
free speech and they are right. Many governments have taken measures to prevent discussion and 
communication, and to prescribe what people should think. By doing so they do not take people 
seriously and act as if they know better how to regulate people’s lives than people do themselves. This 
is an affront to dignity. However, defenders of the classic arguments are mistaken in two ways; by 
thinking restrictions of free speech rarely happen in our day to day life by non-state actors; by thinking 
all government regulation on speech restricts speech.  
We can do things with speech. In saying something we can harm someone’s dignity. Looking at the 
illocutionary harm facilitates a more precise analysis of harm than focussing on the perlocutionary 
effects. Also, people who focus on the perlocutionary effect of speech have the tendency to make it 
look like as if the victim’s pain is the indicator for the severity of the attack.114 For instance, Cohen-
Almagor has argued that the Jews that were attacked at the Skokie march suffered from psychological 
pain that equated to physical harm. Because the psychological harm was so severe, the speech could 
be restricted according to Cohen-Almagor. However, the victim’s pain should not be the main focus. It 
would mean that an attack on a weak victim is worse than the same attack on a resilient victim. The 
focus should be on the severity of the attack. The focus should not be that the Jewish people were 
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hurt in a way comparable to physical harm, but that the statements by the Nazis denied their dignity, 
their right to exist, their right to be part of society and their right to be part of the a discussion.  
Some speech acts have only one goal – to harm the dignity of the victim. These speech acts do not 
have anything to do with why we protect speech. Because they are so far from the objective of 
freedom of speech, these speech actc can be restricted. 
Some speech acts are harmful but contain valuable speech as well. This kind of speech may only be 
restricted if the harm upstages the value. That is the case when hate speech successfully undermines 
the victims authority or the perpetrator’s accountability in a way that makes it impossible for the 
victim to say anything with illocutionary force. The victim is illocutionary disabled. This form of 
restricting others people’s speech cannot be protected by freedom of speech. Restrictions on hate 
speech are allowed when the victim is made unable to defend, react or counter the speech. 
Regulation is able to stop illocutionary disablement by blocking harmful speech. It disables the 
accommodation of hate speech. 
When we recognize that speech itself is harmful for others and can restrict the exercise of free speech 
of others, we should acknowledge that measures taken to stop the accommodation of hate speech 
are making it possible to have more speech, not less. Because we know hate speech can be 
accommodated, we also know how we can block this accommodation.  
Law can improve morality. The state can speak and combat the accommodation of hate speech. A 
state can exercise practical authority by issuing commands in the form of civil and criminal law when 
confronted with hate speech.115 Law enacts norms that support the principle of dignity. Judges are 
able to explain this principle and address the perpetrator. The government can fulfil the role of the 
active bystander that stands up and asks the question ‘what do you mean even George?’. It should be 
acknowledged that a speech act can have valuable and harmful aspects. Regulation of hate speech is 
not restricting speech, but is placing warrants so that not only certain people are able to speak.   
This kind of regulation does not seize the equal right of hate speakers to participate in public 
discourse. Neither dignity nor freedom of speech protects speakers that use speech to hijack these 
principles for their own sake. In addition, laws that regulate targeted and diffuse vilification because of 
the harm they produce, retain justificatory neutrality. These laws do not focus on the content or 
locution of the speech act, but are concerned with preventing the accommodation of these harms. 
Therefore, restricting speech that harms dignity and disables the uptake of the victim is in line with 
dignity and freedom of speech. These kinds of restrictions are not an attack on speech in the name of 
dignity. They protect all three components of free speech, including being recognized when you speak. 
They are warrants that prevent harm to dignity and strengthen free speech.  
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Conclusion 
 
 
In this thesis I have defended the ruling of the Hoge Raad that free speech can be restricted if remarks 
are contrary to democratic principles. The European Court for Human Rights defined the ‘respect for 
the equal dignity of all human beings’ as one of those important democratic principles.116 Dignity is a 
status concept. It is predicated on the fact that people are able to control an regulate their own lives 
and are capable to shape their lives in accordance with their own wishes. The respect we have for 
people because of their dignity is a special kind of respect. It is called recognition respect. It is to 
recognize each other as equal moral subject within the moral community, because of the special 
capacities people have. It is to take someone into account in how you act towards that person. You 
acknowledge that you have equal responsibilities and rights. This is accompanied by an equal authority 
to claim these right and to hold each other accountable when they act in conflict with people’s dignity. 
Respect for the equal dignity of all human beings is the recognition of a certain reciprocity between 
people.  
We protect freedom of speech, because we value speech. We value speech because it enables people 
to control and regulate their own lives. Speech enables people to give an account of themselves and 
to communicate this account to others. You can only effectively express your ideas when you are 
recognized when exercising your freedom of speech. Free speech can be prohibited by external 
obstacles, internal obstacles, a lack of self-understanding, a lack of self-recognition and a lack of 
recognition of others. Dignity reveals all these aspects. Dignity justifies free speech, because it is able 
to explain why speech can only be free when there is a minimum level of reciprocity between people. 
You cannot exercise free speech, when you are alone. Therefore, free speech is a relational concept.  
However, not all speech is valuable. Speech is powerful. It can be used in more ways than in the way 
we value it so much. This is why the ruling of the Hoge Raad was correct in saying that free speech can 
be restricted. You can perform different acts by using speech. We can not only instigate something by 
saying it, but also do something in saying something. The latter is called an illocutionary act. 
Illocutionary acts can be accommodated in such a way that they can successfully perform what they 
want to perform. Illocutionary hate speech act can attack dignity. When hateful speech acts are only 
performed in order to harm dignity, they can be restricted by law, because they are completely 
unrelated to the objectives of freedom of speech. Hateful speech acts that contain valuable speech as 
well, can only be restricted when the harm upstages the value. This is when the speech act disables 
the victim’s authority or the perpetrator’s accountability. This is called illocutionary disablement. 
When this happens the speech acts are in conflict with the most essential elements of dignity and 
negates the relational aspect of freedom of speech. Therefore, instead of saying freedom of speech is 
restricted by the principle dignity, you should say hateful speech itself is restricting freedom of speech.  
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The insights shown in these thesis can be of use in understanding the role of law in relation to 
freedom of speech. When hateful speech acts are not blocked within society, the inaction of the law 
can enforce the facilitation of hate speech by remaining silent. The role of law is not to dictate what 
people can and cannot say. The role of law is to prevent illocutionary harm. In this thesis I have shown 
why not all forms of speech are protected. Legally restricting hate speech disables the accommodation 
of hate speech.  
The ruling of the Hoge Raad in the Felter-case will be crucial in the upcoming case concerning the 
national politician Geert Wilders. Wilders will be prosecuted for asking his audience whether they 
want ‘more or fewer Moroccans’, while being aware that the audience would answer with ‘Fewer’, 
which they did. Wilders has a much larger following than Delano Felter and much more authority. 
Wilders has argued that the case is already too politicised. He is worried that judges would interfere in 
an debate that should be left for parliament and the public.  
However, I have shown that not saying something can have as much power as saying something. 
Therefore, remaining silent is taking a position too. Judges need criteria that can examine speech in an 
independent and impartial manner. The reasons I set out within my thesis can help in classifying (hate) 
speech by giving objective reasons that are not based on the content of the speech act. They can help 
judges in determining how the Felter-case should be interpreted and how it can be applied to 
situations in the future.  
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